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 The Commission may provide notice of a conciliation or arbitration 
hearing, or any other proceedings before it, by means of any of the methods 
prescribed in Rule 5 and may, in addition, give notice by means of short 
message service.’ 

 
B. ANALYSIS OF THE RULE AND CROSS-REFERENCE TO OTHER 

PROVISIONS 
 

The LRA Amendment Act 2014 amended the definition of ‘serve’ as 
contained in the LRA and such definition currently reads as follows: 
 

‘“serve” means to send by electronic mail, registered post, telegram, telex, telefax or 
to deliver by hand, and - 
 
(a) in respect of the labour courts, any other method of service prescribed in the 

rules of the labour court; 
 
(b) in respect of the Commission, any other method of service specified in the 

rules of the Commission; and 
 
(c) in respect of a bargaining council, any other method of service specified in a 

collective agreement concluded in the bargaining council.’ 
 
The rule deals with the aspects as set out hereunder: 

 
1. By whom service must be effected 

 
A party to the dispute must serve a document on the other parties.1  
Unlike the requirement in the civil courts and the permissible method 
of service in the labour court, service by the sheriff of the court is not 
required.  Rule 41 defines ‘serve’ to mean to serve in accordance with 
rule 5 and ‘service’ has a corresponding meaning.  Rule 41 defines 
‘party’ to mean ‘any party to proceedings before the Commission’.  In 
terms of s191(3) of the LRA, in disputes about unfair dismissals and 
disputes concerning unfair labour practices, the employee must satisfy 
the council or the CCMA that a copy of the referral document has 
been served on the employer. 

 
2. Manner of service 

 
Rule 5 prescribes the different methods in terms of which service of 
documents can validly be effected on the other party or parties to the 
dispute.  Save for a different manner ordered by the CCMA or a 
commissioner as envisaged in rule 5(4), the manner in which service is 

                                                      
1  Halcyon Hotels (Pty) Ltd t/a Baraza v CCMA and Others [2001] 8 BLLR 911 (LC) 
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effected, is to make a copy of the document available to the other 
party or parties to the dispute. 
 
‘Copy’ is not defined in the CCMA rules.  Unlike the outdated 
requirement in civil cases based on the former uniform rules of court, 
the CCMA rules do not require service of ‘true’ copies.2  The degree 
to which the document served departs from the original may however 
be relevant in deciding whether or not there is compliance with this 
rule.  As a party’s referral of a dispute cannot be dealt with before 
proper service in terms of the rules is effected, there can be no 
objection from a procedural point of view to a re-service of a 
document by reason of a defect in the original service.  The civil 
courts have upheld this principle.3 

 
3. Methods of service 

 
Service is validly effected by one of the nine methods recognised by 
the rule, namely: 

 
 personal service - rule 5(1)(a)(i) 

 
 service on an authorised representative - rule 5(1)(a)(ii) 

 
 service on the party’s place of residence, business or place of 

employment - rule 5(1)(a)(iii) 
 

                                                      
2  The civil courts treated earlier civil cases based on the former uniform rules of court requiring service 

of ‘true copies’ with circumspection in later cases.  It was held in Protea Assurance Co Ltd v Vinger 
1970 (4) SA 663 (O) and Wiehahn Konstruksie Toerustingmpy (Edms) Bpk v Potgieter 1974 (3) SA 
191 (T) that it is not necessary for the copy of the summons served to bear the signature and name of 
the registrar, provided that the original, that is exhibited to the defendant by the sheriff when a copy is 
served on him or her, does so.  In Minister of Prisons v Jongilanga 1985 (3) SA 117 (A) the court held 
that the provisions of rule 17(3) of the uniform rules of court regarding the address to be specified in a 
summons, do not set a requirement concerning any of the essential features of the action.  It merely 
‘relates to an ancillary feature of the summons’ 

3  Marine and Trade Insurance Co Ltd v Reddinger 1966 (2) SA 407 (A); Santam Insurance Company 
Ltd v Vilakasi 1967 (1) SA 246 (A); Evins v Shield Insurance Co Ltd 1980 (2) SA 814 (A) where the 
appellate division (now known as the supreme court of appeal) was called upon to pronounce on the 
validity of the re-service of a summons in circumstances where, in terms of the provisions of insurance 
legislation, the original service was defective due to premature service and/or failure to serve the 
required particulars.  The court held that, from a purely procedural point of view, there can be no 
objection to the re-service of a properly issued summons where, by reason of a defect in the original 
service thereof, a plaintiff’s claim cannot be enforced by those proceedings.  Except in the case where 
a plaintiff requires directions, the court is not concerned with the issue of service of process and the 
summons can therefore be re-issued without the leave of the court.  Summons may also be re-served in 
the event of the original service being defective due to lack of particulars attached to the summons 



73 
RULE 5 

 
 

 service on the specific entities identified in sub-rule (2) of the 
CCMA rules - rule 5(1)(a)(iv) and 5(1)(b)(ii), read with rule 5(2) 
and 5(3) 

 
 service on a chosen domicilium citandi et executandi of the party - 

rule 5(1)(b)(i), 5(1)(c) and 5(1)(d) 
 
 by affixing – rule 5(1)(b)(ii) and 5(3) 

 
 by emailing, telefaxing or telexing - rule 5(1)(c) 

 
 by registered post or telegram - rule 5(1)(d) 

 
 in a manner other than prescribed by order of the CCMA or a 

commissioner - rule 5(4). 
 

What follows below is a discussion of the valid methods of service 
recognised by rule 5. 

 
3.1 Method 1: Personal service 

 
In terms of rule 5(1)(a)(i), service in this manner is effected by 
handing a copy of the document to the other party to the dispute.  
What is envisaged here is that service must take place by handing the 
copy to the person concerned and not to somebody else.  Person, in 
this context, will presumably only mean a natural person and does not 
extend to a juristic person.  It also provides for a broader interpretation 
of ‘personal service’ than what is provided for in the rules of the civil 
courts.4  If the person refuses to take the document, as long as the 
person is aware and informed that service is being attempted, the 
document can be ‘left at his or her feet’.5   

 
3.2 Method 2: Service on an authorised representative 

 
In terms of rule 5(1)(a)(ii), service is effected by handing a copy of the 
document to the duly authorised representative of the other party to the 

                                                      
4  The uniform rules of court display a clear preference for personal service and where reasonably 

possible, personal service should be effected - Gamble v Sauer (1890) 7 SC 323, Meyer v Du Plessis 
(1896) 17 NLR 157, King v King 1913 TPD 745 and Janisch (Pty) v Le Roux 1941 CPD 150.  The 
requirement was laid down in Gamble v Sauer (supra) that the interpretation to be placed upon 
‘personal service’ in civil cases is:  

‘such service as would satisfy the court that the process has reached the hands of the person 
intended to be served’ 

5  In terms of rule 6(1)(d)(ii) proof of service in these circumstances is to take place in terms of a 
statement confirming service signed by the person who delivered a copy of the document to the other 
party or left it at any premises 
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dispute.  The representative must specifically be authorised in writing 
by the other party to the dispute to accept service on behalf of such 
party.6  In practice, an attorney may be authorised to accept service on 
behalf of his or her client, or a union or employers’ organisation, to 
accept service on behalf of its members.  If an arrangement is reached 
for service directly on the representative, the party serving the 
document may assume that the representative was authorised in 
writing to accept service.  It will however be prudent to confirm such 
arrangement in writing and to confirm that unless the contrary is 
proved, it will be assumed that such representative has the necessary 
written authorisation. 

 
3.3 Method 3: Service on the party’s place of residence, business or 

place of employment 
 

In terms of rule 5(1)(a)(iii), service in this manner is effected by 
handing a copy to a person who appears to be at least 16 years old and 
in charge of the other party’s place of residence, business or place of 
employment at the time of service. 

 
‘person who appears to be in charge’  Where service is effected 
at the place of residence, business or place of employment, the 
person who receives the copy of the document need only appear to 
be in charge and does not in fact have to be in charge.  Thus, service 
on a domestic worker in attendance at a place or residence or a 
secretary at the place of employment of the person to be served, will 
be valid service. 

 
‘place of residence’ The sub-rule does not contain a specific 
requirement for service on the flat, room or portion of the building 
occupied by the party on whom service is to be effected.  A more 
restrictive interpretation is adopted in the rules of the civil courts.  It is 
suggested that this approach be followed and that, for example, the 
copy be delivered to the room number concerned, where applicable, 
rather than the building or the place of business. 

 

                                                      
6  The civil courts have held in Deputy Sheriff, Witwatersrand v Goldberg 1905 TS 680 and Van Niekerk 

v Barket 1922 OPD 164 that service on and acceptance of service by a person in the absence of written 
authority to accept service on behalf of another is null and void but the defendant, by his conduct, may 
waive any objection to such improper service.  In Pienaar v Tony Cooper and Associates (1994) 5 (7) 
SALLR 115 (IC); (1995) 16 ILJ 192 (IC), the industrial court, established under the 1956 LRA, 
adopted a less strict approach and held that in the absence of any express authorisation, valid service 
may be effected if it is reasonable to assume that a firm of attorneys is the authorised representative of 
the party concerned 
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The sub-rule does not require that the person to whom the copy of 
the document is handed must be residing at the place of residence, 
as is the requirement in the magistrates’ courts rules.  Where a party 
has more than one residence, the questions are as follows: where 
must service be effected and will service on any one of the residences 
suffice? The civil courts answered this question in the affirmative 
and held that service may be effected at any such residence.7  
The residence must however be the party’s present residence.  
Service upon the party’s mother, in the absence of evidence that 
the person on whom service is to be effected resides with her, or 
upon the party’s wife elsewhere than at his residence, will be 
bad service.8 

 
‘place of business’  The ‘place of business’ is not identical to the 
‘place of employment’.  The ‘place of business’ appears to 
contemplate the person’s own business, whereas the ‘place of 
employment’ contemplates the place where the person is employed. 

 
‘place of employment’  This is the place where an employee works at 
the time that service is effected, irrespective of whether the employee 
is absent at the time, after the time, on leave or absent for any other 
reason whatsoever.  The sub-rule does, however, not mean that service 
can be effected on a party by handing a copy of the document to a 
person who appears to be in charge of the place of employment at the 
time to include such person at an address different from the address at 
which the party is actually employed, and irrespective of the address at 
which the party is employed.9  In the above regard, a distinction must 
be drawn between service on such person employed by the company 
that also employs the party on whom service is to be effected and the 
address where the person to be served is indeed employed.  The rule 
clearly requires the person to whom the document is handed to be at 
the party’s place of employment, i e at the address where the party 
is employed. 

                                                      
7  In Barens v Lottering 2000 (3) SA 505 (C) the respondent contended in the court a quo in a special 

plea that the claim against him had prescribed as service of the summons was invalid and did not 
interrupt prescription, as would have been the case had the service been proper.  The evidence tendered 
by the respondent in the court a quo was to the effect that he had been teaching in Calvinia since July 
1994.  The summons was served on his residence in Wellington where his family remained and whom 
the respondent regularly visited but which, according to the defendant, did not qualify as his residence.  
Erasmus AJ referred to various cases in support of his finding that for jurisdictional purposes a person 
may be regarded to reside in more than one district (Maritz v Erasmus 1914 CPD 120, Ex parte 
Minister of Native Affairs 1941 AD 53 at 58, Sandton Square Finance (Pty) Ltd and Others v Biagi, 
Bertola and Vasco and Another 1997 (1) SA 258 (W) at 261A.  These cases are also authority for the 
viewpoint that a person may, for purposes of service of process, have more than one residence and that 
proper service may be effected at any such residence) 

8  Levin v Van As 1925 WLD 176 and Peters and October v Isaacs 1931 CPD 450 
9  Solomon v Arkon Motors (Pty) Ltd 1960 (4) SA 329 (T) 
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3.4 Method 4: Service on the specific entities described in rule 5(2) 
 

Rule 5(1)(a)(iv) and 5(1)(b)(i), read with rule 5(2) and 5(3), recognise 
two methods of service on the entities described in rule 5(2).  
These are: 

 
(a) by handing a copy of the document to the person identified in 

rule 5(2); or 
 
(b)  if no specific person identified in rule 5(2) is willing to accept 

service, service by means of affixing, i e by affixing a copy of the 
document to the main door of the premises concerned or, if it is 
not accessible, a post-box or other place to which the public 
has access. 

 
The identified persons in relation to the other parties (specific entities) 
on whom service must be effected and the methods of service are 
as follows: 

 
3.4.1  Service on a company or other body corporate (corporate entity) 

 
3.4.1.1 The Companies Act 71 of 2008 (‘the Companies Act’) 

 
This Act repealed the Companies Act 61 of 1973.  Section 1 of the 
Act contains the following important definitions: 

 
 ‘close corporation’ means a juristic person incorporated under 

the Close Corporations Act, 69 of 1984; 
 
 ‘Commission’ means the Companies and Intellectual Property 

Commission established in terms of s185 of the Companies 
Act; 

 
 ‘company’ means a juristic person incorporated in terms of 

the Companies Act, a domesticated company, or a juristic 
person that, immediately before the effective date: 

 
(a)  was registered in terms of the: 

 
(i)  Companies Act 61 of 1973, other than as an 

external company as defined in such Act; or  
 
(ii)  Close Corporations Act 69 of 1984, if it has 

subsequently been converted in terms of schedule 2 
of the Companies Act;  
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(b)  was in existence and recognised as an ‘existing 
company’ in terms of the Companies Act 61 of 1973; or 

 
(c)  was deregistered in terms of the Companies Act 61 of 

1973, and has subsequently been re-registered in terms 
of the Companies Act; 

 
 ‘domesticated company’ means a foreign company whose 

registration has been transferred to the Republic of South 
Africa in terms of s13(5) to s13(11) of the Companies Act; 

 
 ‘external company’ means a foreign company that is carrying 

on business, or non-profit activities, as the case may be, 
within the Republic of South Africa, subject to s23(2) of the 
Companies Act; 

 
 ‘foreign company’ means an entity incorporated outside the 

Republic of South Africa, irrespective of whether it is: 
 

(a)  profit, or non-profit, entity; or  
 

(b)  carrying on business or non-profit activities, as the case 
may be, within the Republic of South Africa; 

 
 ‘juristic person’ includes: 

 
(a)  a foreign company; and  
 
(b)  a trust, irrespective of whether or not it was established 

within or outside the Republic of South Africa; 
 

 ‘member’, when used in reference to: 
 

(a)  a close corporation, has the meaning set out in s1 of the 
Close Corporations Act 69 of 1984; or  

 
(b)  a non-profit company, means a person who holds 

membership in, and specified rights in respect of, that 
non-profit company, as contemplated in schedule 1 of 
the Companies Act; or  

 
(c)  any other entity, means a person who is a constituent part 

of that entity; 
 

 ‘Memorandum’, or ‘memorandum of incorporation’, means 
the document, as amended from time to time that sets out 
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rights, duties and responsibilities of shareholders, directors 
and others within and in relation to a company, and any other 
matters as contemplated in s15 of the Companies Act and 
by which: 
 
(a)  the company was incorporated under the Companies Act, 

as contemplated in s13 of such Act;  
 
(b)  a pre-existing company was structured and governed 

before the later of the following: 
 

(i)  the effective date;10 or  
 

(ii)  the date it was converted to a company in terms of 
schedule 2 of the Companies Act; or 

 
(c)  a domesticated company is structured and governed; 
 

 ‘non-profit company’ means a company: 
 
(a)  incorporated for a public benefit or other object as 

required by item 1(1) of schedule 1 of the Companies 
Act; and  

 
(b)  the income and property of which are not distributable to 

its incorporators, members, directors, officers or persons 
related to any of them except to the extent permitted by 
item 1(3) of schedule 1 of the Companies Act; 

 
 ‘personal liability company’ means a profit company that 

satisfies the criteria in s8(2)(c) of the Companies Act; 
 

 ‘premises’ includes land, or any building, structure, vehicle, 
ship, boat, vessel, aircraft or container; 

 
 ‘private company’ means a profit company that: 

 
(a)  is not a public, personal liability, or state-owned 

company; and   
 
(b)  satisfies the criteria set out in s8(2)(b) of the Companies 

Act; 

                                                      
10  ‘effective date’, with reference to any particular provision in such Act, means the date that such 

provision came into operation in terms of s225 of such Act 
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 ‘profit company’ means a company incorporated for the 
purpose of financial gain for its shareholders; 
 

 ‘public company’ means a profit company that is not a state-
owned company, a private company or a personal liability 
company; 
 

 ‘registered external company’ means an external company 
that has registered its office as required by s23 of the 
Companies Act and has been assigned a registration number 
in terms of s23 of such Act; and 
 

 ‘registered office’ means the office of a company, or an 
external company, that is registered as required in terms of 
s23 of the Companies Act. 

 
A company and an external company registered as such, in terms 
of s23 of the Companies Act, must maintain at least one office in 
the Republic of South Africa and register the address of its office 
in the manner prescribed in s23(3)(b) of such Act, or if it has more 
than one office, it must register its principal place.  Until there has 
been registration by the Commission of an office as its registered 
office, a company has no registered office. 

 
In terms of s220 of the Companies Act, unless otherwise so 
provided in such Act, a notice, order or other document that, in 
terms of such Act, must be served on a person, will have been 
properly served when it has been either - 

 
(a) delivered to that person; or 
 
(b) sent by registered mail to that person’s last known address. 

 
3.4.1.2 Close Corporations Act 69 of 1984 (‘the Close Corporations Act’) 

 
In terms of the Companies Act, no new close corporations can be 
formed and registered from 1 May 2011.  However, a close 
corporation that existed at 30 April 2011 has been afforded the 
following two options: 
 
(a) to convert to a company in terms of schedule 2 of the 

Companies Act, with an appropriate customised memorandum 
of incorporation; or 

 
(b) to remain a close corporation and comply with schedule 3 of 

the Companies Act, which in effect creates an amended Close 
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Corporations Act with an appropriate customised so-called 
association agreement. 

 
In terms of s25 of the Close Corporations Act, every close 
corporation is required to have, in the Republic of South Africa, a 
postal address and an office to which, subject to s25(2) of such 
Act, all communications and notices to the said close corporation, 
may be addressed. 

 
In terms of s25(2)(a) of the said Act, any notice, order, 
communication or other document which is in terms of this Act 
required or permitted to be served upon any corporation or member 
thereof, shall be deemed to have been served if it has been 
delivered at the registered office, or has been sent by certified or 
registered post to the registered office or postal address, of the 
close corporation.  In terms of s25(2)(b) of the said Act, any 
processes which are required to be served upon any close 
corporation or member thereof shall, subject to the applicable 
provisions in respect of such service in any law, be served by so 
delivering or sending it. 

 
3.4.1.3 In terms of rule 5(2)(a), the identified person on whom service 

must be effected is a responsible employee of the corporate entity 
at its registered office, its principal place of business within the 
Republic of South Africa or its main place of business within the 
magisterial district in which the dispute first arose.  Rule 5(2)(a) 
read with rule 5(3) of the CCMA rules thus envisages four 
alternative options for service on a corporate entity: 

 
(a)  service on a responsible employee at its registered office; 
 
(b)  service on a responsible employee at the principal place of 

business within the Republic of South Africa; 
 
(c)  service on a responsible employee at the main place of 

business within the magisterial district in which the dispute 
first arose; or 

 
(d)  in the absence of a responsible employee willing to accept 

service, service by means of affixing a copy of the document 
to the main door of the premises concerned, i e the main door 
of the registered office or any principle office in the Republic 
of South Africa or main place of business within the 
magisterial district in which the dispute first arose or, if this is 
not accessible, a post-box or other place to which the public 
has access. 
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 ‘to a responsible employee of the company or body’ 
Where service is effected in terms of this sub-rule, it must 
be effected by handing a copy of the document to a 
responsible employee of the corporate entity.  Who will 
qualify as a responsible employee is a question of fact.  
The employee must however fall within the definition of 
employee provided for in the LRA and read together with 
the rebuttable presumption contained in s200A.11 

 
 ‘at its registered office’ Where service is effected on the 

registered office of a company, it is not a requirement 
that the person upon whom service is effected is an 
employee of the company.12  The civil courts have also 
held that service in terms of s170 of the Companies Act13 
is good service even where service is effected by 
leaving the process at the registered office which the 
company has ceased to occupy without notifying the 
registrar of companies of a new address,14 or by affixing it 
to the door,15 or by serving it upon a partner or employee 
of the firm of accountants of the company, which firm 
occupies the registered office.16  The civil courts have also 
laid down various principles as to how service of process 
should be effected at the registered address of a 
company.17 
 

 ‘at its registered office, its principal place of business 
within the Republic or its main place of business 
within the magisterial district in which the dispute first 
arose’ Service at any of the three alternative places will be 
good service.  The appellate division (now known as the 
supreme court of appeal) considered the effect of these 

                                                      
11  Code of Good Practice: Who is an employee is to be taken into account 
12  McGregor v Wepener and Co (Pty) Ltd 1948 (2) SA 1018 (W).  However, Hartzenberg J pointed out 

in Chris Mulder Genote Ing v Louis Meintjies Konstruksie (Edms) Bpk 1988 (2) SA 433 (T) (at 437H 
to J) that it is preferable from a practical point of view that enquiries be made at the registered address 
of a company to ascertain whether there were employees present at such address upon whom service 
may be effected.  If the employees at such address are not prepared to accept service on behalf of the 
company, service may be effected by attaching the process to a door in terms of the uniform rule of the 
high court authorising such method of service - the same approach can obviously also be adopted in 
terms of rule 5(2)(a), read with rule 5(3), of the CCMA rules 

13  69 of 1973 
14  Geldenhuis Deep Ltd v Superior Trading Co 1934 WLD 117 at 119 and McGregor v Wepener and Co 

(Pty) Ltd 1948 (2) SA 1018 (W) at 1021 
15  Henley Hotel Co Ltd v Du Homme Ste Croix et Cie 1906 TS 478 
16  McGregor v Wepener and Co (Pty) Ltd (supra) and Chris Mulder Genote Ing v Louis Meintjies 

Konstruksie (Edms) Bpk (supra) 
17  Chris Mulder Genote Ing v Louis Meintjies Konstruksie (Edms) Bpk (supra)  
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alternatives,18 which will find application to rule 25(2)(a) 
of the CCMA rules, in the following manner: 

 
(a) the document may always be served upon a company 

or close corporation at its registered office, wherever 
that may be situated; 

 
(b) if the company or close corporation has no place of 

business within the magisterial district in which the 
dispute first arose, the document will have to be 
served on a responsible employee at the principal 
place of business within the Republic of South Africa 
or upon the company or close corporation at its 
registered office; 

 
(c) if the company or close corporation has only one 

place of business within the magisterial district in 
which the dispute first arose, that would be regarded 
as its main place of business within such magisterial 
district and the document could accordingly be 
served on a responsible employee at such place of 
business; and 

 
(d) if a company or close corporation has more than one 

place of business within the magisterial district in 
which the dispute first arose, the document would 
have to be served on a responsible employee at the 
company’s or close corporation’s main place of 
business within such district, unless it is served at its 
registered office. 

 
 ‘principal or main place of business’ This term is not 

defined in the CCMA rules or the LRA and, therefore, the 
following considerations are of relevance: 

 
(a) the appellate division (now known as the supreme 

court of appeal) equated this phrase to the place of 
central control of a company; the place where its 
general administration is located and from where the 
general superintendence of its affairs takes place;19 

 

                                                      
18  Federated Insurance Co Ltd v Malawana 1986 (1) SA 751 (A) 
19  Bisonboard Ltd v Braun Woodworking Machinery (Pty) Ltd 1991 (1) SA 482 (A)  
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(b) it refers to the place or places where it can be said 
that the general management of the company is 
carried out, where the company administers its 
affairs and where it is established with some degree 
of permanency; 

 
(c) the phrase ‘place of business’ is not necessarily to be 

equated with the phrase ‘to carry on business’ and 
does therefore not necessarily refer to the place where 
the day-to-day business activities are carried out or 
conducted.  A place of business, in this context, is a 
place where the management is situated (although 
this may well be in more than one place) and where 
the public is invited to communicate with the 
company for the performance of the company’s 
business, and where, unless the company ceases to do 
business altogether, it may be expected with 
reasonable confidence that responsible officials 
competent to bind the company will normally be 
found, irrespective of the fact that the company’s 
other employees may elsewhere be engaged in its 
activities.  Not all these elements will necessarily be 
present in every case but they are the aggregate of the 
factors, all or most of which will exist at a place of 
business of the company;20 

 
(d) in Prudential Assurance Co v Swart,21 it was held 

that the place of business of a close corporation is the 
place where its management is situated; and 

 
(e) the principal place of business of a corporation is the 

place where the general administrative business of the 
corporation is conducted and this is not necessarily 
the place where its manufacturing or other business 
operations are carried on.22 

 

                                                      
20  Dowson and Dobson Ltd v Evans and Kerns (Pty) Ltd 1973 (4) SA 136 (E)  
21  1963 (2) SA 165 (E) 
22  T W Beckett and Co Ltd v H Kroomer Ltd 1912 AD; Chattanooga Tufters Co v Chenille Corp of SA 

1974 (2) SA 1O (E) at 13H 
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3.4.2 Service on an employer where the employees involved in the 
dispute ordinarily work or worked 

 
In terms of rule 5(2)(b), a document may also be served on an 
employer by handing a copy of the document to a responsible 
employee at the workplace where the employees involved in the 
dispute ordinarily work or worked.  In terms of such rule, read with 
rule 5(3), in the absence of a responsible employee willing to 
accept service, service may be effected by leaving a copy of the 
document at the said workplace by affixing a copy of the document 
to the main door of the said workplace or, if it is not accessible, a 
post-box or other place to which the public has access.   
 
‘Workplace’ is not defined in rule 41 of the CCMA rules and, 
therefore, the definition of this expression, so contained in the 
LRA, is to be utilised.  ‘Workplace’ is defined in s213 of the LRA 
in the following manner: 

 
‘(a)  in relation to the public service - 
 

(i)  for the purposes of collective bargaining and dispute 
resolution, the registered scope of the Public Service Co-
ordinating Bargaining Council or a bargaining council in a 
sector in the public service, as the case may be; or 

 
(ii)  for any other purpose, a national department, provincial 

administration, provincial department or organisational 
component in section 7(2) of the Public Service Act, 1994 
(promulgated by Proclamation 103 of 1994), or any other 
part of the public service that the minister for Public Service 
and Administration, after consultation with the Public 
Service Co-ordinating Bargaining Council, demarcates as a 
workplace; 

 
(b) … 
 
(c) in all other instances means the place or places where the 

employees of an employer work.  If an employer carries on or 
conducts two or more operations that are independent of one 
another by reason of size, function or organisation, the place or 
places where employees work in connection with each 
independent operation, constitutes the workplace for that 
operation.’23 

 

                                                      
23  For an interpretation of the term ‘workplace’ see AMCU v Chamber of Mines acting in its own 

name and obo Harmony Gold Mining Co (Pty) Ltd and Others (2017) 38 ILJ 831 (CC); (2017) 28 
SALLR 1 (CC) 
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3.4.3  Service on a trade union or employers’ organisation 
 

Section 202(1) of the LRA permits service on a registered trade 
union or a registered employers’ organisation in circumstances 
where such trade union or employers’ organisation acts on behalf 
of any of its members in a dispute, in which event service of any 
document directed to those members in connection with that 
dispute, will be sufficient service on those members for purposes 
of the LRA.  Rule 5(2)(c) of the CCMA rules requires that where 
service is to be effected on a trade union or employers’ 
organisation, the identified person to whom a copy of the 
document is to be handed is a responsible employee or official at 
the main office of the union or employers’ organisation or its office 
in the magisterial district in which the dispute arose.  The sub-rule, 
so read with rule 5(3) thus envisages three alternative options for 
service, namely: 

 
(a)  service on a responsible employee or official at the main 

office of the union or employers’ organisation; 
 
(b)  service on a responsible employee or official at a union or 

employers’ organisation’s office situated within the 
magisterial district in which the dispute arose; or 

 
(c)  in the absence of a responsible employee or official at the 

main office or the office situated within the magisterial 
district in which the dispute arose being willing to accept 
service, service by leaving a copy of the document at the said 
workplace by means of affixing a copy of the document to the 
main door of either the main office or any office within the 
magisterial district within which the dispute arose or, if it is 
not accessible, a post-box or other place to which the public 
has access. 

 
In terms of s97(4) of the LRA, service of any document directed to 
a registered trade union or employers’ organisation at the address 
most recently provided to the registrar of labour relations24 will 
constitute, for all purposes, service of that document on that trade 
union or employers’ organisation. 

 
                                                      
24  Section 213 of the LRA defines ‘registrar’ to mean the registrar of labour relations appointed in terms 

of s108 of the LRA and includes: 
(a) any deputy registrar appointed in terms of that section when acting on the direction or under a 

general or special delegation of the registrar; and 
(b) any acting registrar appointed in terms of s108 of the LRA 
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3.4.4  Service on a partnership, firm or association 
 

Rule 5(2)(d) requires that where service is to be effected on a 
partnership, firm or association, the identified person to whom a 
copy of the document must be handed is a responsible employee or 
official at the place of business of the said entity or, if it has no 
place of business, the partner of the partnership, the owner of the 
firm or the chairman or secretary of the managing or other 
controlling body of the association. 

 
 rule 41 of the CCMA rules defines ‘association’ to mean any 

unincorporated body of persons. 
 
 ‘partnership’ In the civil courts, the equivalent rule was held 

to apply to an existing partnership and not to a partnership 
after dissolution.25 

 
 ‘partnership, firm or association’ If the partnership, firm or 

association has a place of business, service must be effected 
on a responsible employee or official of the entity at such 
place of business, or by means of affixing, should the 
responsible employee or official not be prepared to accept 
service, in terms of rule 5(3) of the CCMA rules.  Rule 
5(2)(d) does not per se permit service on an individual 
partner, owner or the chairman or secretary of the managing 
or other controlling body of the association, as the case may 
be.  It only regulates service on the partnership, firm or 
association.  Only if there is no place of business does the 
second half of the provision apply, i e by serving on the 
individual of the entity concerned.  The method of service on 
such individual must be in accordance with one of the general 
methods envisaged in rule 5. 

 
3.4.5  Service on a municipality 

 
Rule 5(2)(e) requires that where service is to be effected on a 
municipality, the identified person to whom a copy of the 
document is to be handed is the municipal manager or any 
person acting on his or her behalf.  There is no provision in 
this rule, as there is in in rule 4(1)(a)(viii) of the uniform rules of 
court, that permits, in addition to the method prescribed here, 
service on a municipality ‘in any manner provided for by law’.  
The CCMA or commissioner may however, in accordance with 

                                                      
25  Arderne and Co v Egan and Power (1899) 16 SC 226 and Pienaar v Suttner Bros 1914 EDL 416 
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rule 5(4), order service in a manner other than one of the 
recognised methods prescribed. 

 
The method provided for in this sub-rule accords to some extent 
with the provisions of the Local Government: Municipal Systems 
Act.26  Section 115(3) of the said Act provides: 

 
‘Any legal process is effectively and sufficiently served on a 
municipality when it is delivered to the municipal manager or a person 
in attendance at the municipal manager’s office.’ 

 
In respect of the above statutory provision, the first issue to be 
considered is whether documents to be served in disputes referred 
to the CCMA constitute ‘legal process’.  The second issue to be 
considered is whether service on a person in attendance at the 
municipal manager’s office will be regarded as service in terms of 
the CCMA rules.   
 
It may also in practice be difficult, if not impossible, to effect 
service in strict compliance with this sub-rule by handing a copy to 
the municipal manager, an official who due to the nature of his or 
her appointment and responsibilities is not readily available to meet 
with the general public. The alternative methods of service, for 
example, by emailing, telefaxing or telexing, may not be in 
compliance with the Local Government: Municipal Systems Act. 

 
It is therefore suggested that if personal service on the municipal 
manager or acting municipal manager is not possible in compliance 
with the said Act, the only other alternative method available 
may be to serve it on a person who appears to be at least 16 years 
old and in attendance at the office of the municipal manager, 
thus in compliance with the said Act and rule 5(1)(a)(iii) of the 
CCMA rules. 

 
3.4.6  Service on a statutory body 

 
In terms of rule 5(2)(f), if service is to be effected on a statutory 
body, the identified person to whom a copy of the document must 
be handed is the secretary, similar officer or a member of the 
board or committee of that body, or any person acting on behalf of 
that body. 

 

                                                      
26  32 of 2000 
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A statutory body is a body which owes its existence to a special 
Act of Parliament, for example co-operatives established in terms 
of the Co-Operatives Act.27  In many cases, these bodies are 
endowed by the legislature with corporate status so that they can 
sue and be sued in their own name. 

 
There is no provision in this sub-rule, as there is in rule 
4(1)(a)(viii) of the uniform rules of court that permits, in addition 
to the method prescribed here, service on a statutory body ‘in any 
manner provided for by law’. 

 
‘Secretary of association’ There is no requirement that service 
must be effected on the identified person at the office of the entity.  
The provision in this sub-rule, in regard to service upon the 
secretary of an association elsewhere than at the association’s 
office, was held by the civil courts to be good service.28 

 
3.4.7  Service on the state or a province, a state department or a 

provincial state department, a minister, premier or member of the 
executive committee (‘MEC’) of a province i e the government or 
a government official in such capacity 

 
Section 202(2) of the LRA authorises service on the office of the 
state attorney of any legal process directed to the state in its 
capacity as an employer, which service will be regarded as service 
on the state for the purposes of the LRA.  In terms of rule 5(2)(g), 
where service is to be effected on the state or a province, a state 
department, a provincial state department, a minister, premier or 
MEC of a province, the identified person to whom a copy of the 
document must be handed is either a responsible employee at the 
head office of the party or a responsible employee at any office of 
the state attorney. 

 
Equivalent rules are provided for in the civil courts and the labour 
court but, in addition to service on the offices of the state attorney, 
as provided for in the rules of the labour, high and magistrates’ 
courts, this sub-rule provides for service on a responsible employee 
at the head office of the party. 

 

                                                      
27  14 of 2005 
28  Port Elizabeth Municipality v Distrikraad van die Nasionale Party, P.E.  Noord 1962 (4) SA 325 (E) 

where a summons to claim arrear rates was served upon the honorary secretary of the defendant, a 
voluntary association, who had accepted service at her own place of business for and on behalf of the 
defendant 
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Unlike the prescriptive requirement in civil courts that particular 
offices of the state attorney are appointed places for service in 
some instances, this sub-rule permits service on any office of the 
state attorney, irrespective of the geographical location of the 
department or region against whom the dispute are referred. 

 
3.5 Method 5: Service on a chosen domicilium citandi et executandi 

 
In terms of rule 5(1)(b)(i) read with 5(1)(c) and 5(1)(d), service on a 
chosen domicilium citandi et executandi can be effected in three 
ways, namely: 

 
(a)  by leaving a copy of the document at an address chosen by the 

party for service; 
 
(b)  by emailing, telefaxing or telexing a copy of the document to a 

number chosen by the party to receive service; or 
 
(c)  by sending a copy of the document by registered mail to an 

address chosen by the party to receive service. 
 

Service may only be effected in accordance with the above methods if 
the address, email address, telefax number or telex number was 
chosen by the party for the purposes of service of documents.  This is 
the equivalent of service on a domicilium citandi et executandi.  An 
agreed address for service may be the domicilium citandi et 
executandi in an employment contract or collective agreement.  The 
effect of choosing a domicilium citandi et executandi is that service on 
that address or number is proper service, even if the person on whom 
service is to be effected is known not to be living there29 (or in fact 
does not have the said email, telefax or telex number). 

 
In applying the rules of the labour and high courts, which rules contain 
corresponding provisions, some caution is to be exercised when 
service is effected on a chosen domicilium citandi et executandi.  In 
terms of these rules, the courts have a discretion, should the 
circumstances demand it, to order that some further steps be taken to 
bring the matter to the notice of the other party.30  The rules of the 
CCMA do not have an equivalent rule affording such discretion to the 
CCMA or a commissioner and whether this provision is sufficiently 

                                                      
29  Pretoria Hypoteek Maatskappy v Groenewald 1915 TPD 170; Hollard’s Estate v Kruger 1932 TPD 

134; Gerber v Stolze 1951 (2) SA 166 (T); Prudential Building Society v Botha 1953 (3) SA 887 (W) 
and United Building Society v Steinbach 1942 WLD 3 

30  Lindup v Lowe 1935 NPD 189; Chris Mulder Genote Ing v Louis Meintjies Konstruksie (Edms) Bpk 
1988 (2) SA 433 (T)  



90 
RULE 5 

 
 

wide for the CCMA or a commissioner to require some further steps 
in relation to service where service was effected on the domicilium 
citandi et executandi, is debatable.  It is suggested that in the absence 
of such specific powers, the CCMA does not have the similar 
discretionary powers, even if the domicilium citandi et executandi was 
chosen in terms of some long-forgotten collective agreement.  The fact 
that a domicilium citandi et executandi was chosen does however, in 
the absence of indications to the contrary in the contract31 
(employment or collective agreement), not preclude effective service 
by means of one of the other methods prescribed by rule 5.32 

 
3.6 Method 6: Service by means of affixing 

 
In terms of rule 5(1)(b)(ii) read with rule 5(3) of the CCMA rules, 
service is effected by affixing a copy of the document to the main door 
of the premises concerned, or if it is not accessible, a post-box or other 
place to which the public has access.  Rule 5(3) expressly provides 
that this method of service is only available in circumstances where 
the identified person in rule 5(2) is not willing to accept service.  It is 
however suggested, that this principle, as is the case in the labour and 
civil courts, will likewise be applicable to the general methods of 
service i e that service by means of affixing is only permissible if 
attempts to effect service in terms of the relevant general method have 
proven to be unsuccessful. 

 
3.7 Method 7: Service by emailing, telefaxing or telexing 

 
In terms of rule 5(1)(c), service is to be effected by emailing, 
telefaxing or telexing a copy of the document to the person’s email 
address, fax33 or telex number.  Protection against abuse of this 
method of service is ensured by rule 6, which places an obligation on 
the party who served a document to prove that service has been in 
accordance with the provisions of the CCMA rules.   

 

                                                      
31  Judson Timber Co (Pty) Ltd v Ronnie Bass and Co (Pty) Ltd and Another 1985 (4) SA 531 (W) 
32  Sandton Square Finance (Pty) Ltd and Others v Biagi, Bertola and Vasco and Another 1997 (1) SA 

258 (W)  
33  On numerous occasions, the labour court has cautioned against accepting a telefax transmission report 

as conclusive proof of service.  In Northern Province Local Government Association v CCMA and 
Others [2001] 5 BLLR 539 (LC), the labour court held the viewpoint that, where a party expressly 
places the question of service in dispute, a commissioner should not ‘blindly’ rely on a telefax 
transmission report as exclusive proof of service but should properly investigate the matter - see 
Halcyon Hotels (Pty) Ltd t/a Baraza v CCMA and Others [2001] 8 BLLR 911 (LC) and Edgars 
Consolidated Stores (Pty) Ltd v Kalanda and Others [2007] 7 BLLR 632 (LC) 
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3.8 Method 8: Service by registered post or telegram 
 

In terms of rule 5(1)(d), service is effected by sending a copy of the 
document by registered post or telegram to the last known address of 
the party.  Again, as is the case with method 7, protection against 
abuse of this method of service is ensured by rule 6, which places an 
obligation on the party who served a document to prove that service 
has been in accordance with the provisions of the CCMA rules. 

 
3.9 Method 9: Service in a manner other than prescribed by order of 

the CCMA or a commissioner 
 

Rule 5(4) authorises the CCMA or a commissioner to allow service in 
another manner than prescribed.  This method of service, referred to in 
the civil courts as substituted service, will apply where one of the 
authorised methods of service envisaged in rule 5 cannot be used to 
effect service.  The civil courts, for example, authorised service by 
means of publication in a newspaper, on relatives or a legal adviser, by 
affixing the process ad valvas curiae (in a manner the court directs)34 
or a combination of these and other methods.   

 
The procedure to obtain such order, is by means of application as 
provided for in rule 31 of the CCMA rules.  The applicant must show 
that the CCMA will have jurisdiction in the dispute, that the applicant 
has a prima facie case or prospects of success and that the 
whereabouts of the other party is unknown, if applicable.  If 
applicable, the applicant must also state what steps were taken to 
ascertain the whereabouts of the party and that those steps have 
proven unsuccessful.  The applicant must furthermore show why the 
recognised methods will prove to be unsuccessful and that there is a 
reasonable likelihood that the form of service suggested will come to 
the knowledge of the other party. 

 
4. Distinction between general methods of service and methods of 

service on specific entities 
 

Rule 5(2) provides that, in respect of the specific entities so identified, 
the document may also be served by handing a copy thereof to the 
persons identified in the sub-rule.  It is suggested that the wording of 
the sub-rule, read with rule 5(1)(a)(iv), merely qualifies the method of 
service on the identified entities as envisaged in rule 5(1)(a)(iv), i e the 
sub-rule identifies the person to whom a copy of the document must 

                                                      
34  Luck v Luck 1959 (3) SA 775 (W); Ex parte van Niekerk 1931 WLD 107 and De Klerk v de Klerk 

1947 (2) SA 1289 (T) 
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be handed.  Rule 5(3), in turn, qualifies the method of service 
provided for in rule 5(2), i e it describes the manner in which a copy 
may be left at the premises of the identified entities described in rule 
5(2) in the event of a person identified in rule 5(2) not being willing to 
accept service. 

 
A distinction is drawn between the general methods of service 
(provided for in rule 5(1)) and the methods of service authorised in 
respect of the specific entities described in rule 5(2).  The wording of 
the rule raises the question as to whether the general methods of 
service (for example, on an authorised representative, service on the 
chosen domicilium citandi et executandi, by emailing, telefaxing, 
telexing, registered post or telegram) are valid in relation to the 
specific entities identified in rule 5(2). 

 
It is suggested that the methods of service prescribed in relation to the 
specific entities are supplementary to the general methods of service 
contemplated in rule 5(1).  The use of the word also in rule 5(2) 
supports the view that the methods of service provided for in rule 5(1) 
are in addition to the specific methods of service on the specific 
entities recognised by rule 5(2) and (3).  The wording of the sub rules, 
in relation to service on the specific entities, does not adopt a 
peremptory tone (it does not, for example, state that a document on a 
trade union shall be served by means of handing a copy to the person 
identified in sub-rule (2) or shall be served by leaving a copy of the 
document at the premises by affixing it to the main door of the 
premises concerned in the event of the identified person not being 
prepared to accept service) and does not provide that service on such 
entities shall only be effected by means of the methods provided for in 
sub-rules (2) and (3).  It is thus suggested that service on the specific 
entities as envisaged in rule 5(2) may also be effected by means of the 
general methods of service, for example, by means of emailing, 
telefaxing or telexing, registered post or telegram, unless such general 
method is not allowed by law as may be the case in respect of service 
on a municipality. 

 
5. Notice of proceedings before the CCMA 

 
The CCMA may provide notice of a conciliation or arbitration hearing 
or any other proceedings before it by utilising any of the methods 
prescribed in rule 5 of the CCMA rules. 
 
In addition to utilising the said methods prescribed in rule 5 of the 
CCMA rules when notifying parties of proceedings before the CCMA, 
it may, in addition, give notice by means of short message service – 
rule 5A of the CCMA rules. 


