
238 
RULE 14 

 
 

The CCMA may also be clothed with jurisdiction in terms of other 
legislation such as the Extension of Security of Tenure Act135 and 
labour questions arising from disputes about pension and provident 
fund matters in terms of the Pension Funds Act.136  

 
3. Commissioner may defer determining presence of jurisdictional 

factors if same requires evidence 
 
The general principle contained in rule 14 of the CCMA rules is that 
the commissioner must require the referring party to prove that the 
CCMA has jurisdiction to conciliate the dispute by means of 
conciliation before it engages in such activity.137  The exception to the 
general principle is that the commissioner has a discretion to defer all 
jurisdictional issues to arbitration if such issues require evidence.  The 
wording of rule 14 of the CCMA rules does, however, not permit such 
deference to take place to the labour court and the viewpoint is thus 
held that, if the issue in dispute is to be determined by adjudication 
before the labour court, such CCMA commissioner does not have the 
aforesaid discretion and, indeed, is obliged to determine the 
jurisdictional issue(s). 
 

                                                      
135  62 of 1997.  Section 8 regulates the termination of a right of residence and inter alia provides:  

‘(2)  The right of residence of an occupier who is an employee and whose right of residence 
arises solely from an employment agreement, may be terminated if the occupier resigns from 
employment or is dismissed in accordance with the provisions of the Labour Relations Act.  

 (3)  Any dispute over whether an occupier’s employment has terminated as contemplated in sub-
section (2), shall be dealt with in accordance with the provisions of the Labour Relations 
Act, and the termination shall take effect when any dispute over the termination has been 
determined in accordance with that Act.’ 

See further Malan v Bulbring NO and Others (2004) 25 ILJ 1737 (LC); [2004] 10 BLLR 1010 (LC), 
where the labour court reviewed and set aside the CCMA’s refusal to entertain the dismissal dispute on 
the basis that, in circumstances where a farm labourer is entitled to housing at a nominal rental, the 
right to residence arises out of employment, the breach of housing rules constitutes employment related 
misconduct, and not an eviction dispute, and therefore the dismissal dispute must therefore be dealt 
with in terms of the LRA 

136  24 of 1956; Armscor v Murphy NO 1999 (4) SA 755 (C), where the court held that disputes of this 
nature will not fall within the jurisdiction of the Pension Fund Adjudicator 

137  Also, such commissioner must disclose any relevant previous experience or relationship with 
individuals representing the parties, whether in a personal or professional capacity.  The test for bias is 
not only whether the commissioner was in fact biased but whether the conduct complained of would 
lead a reasonable litigant to doubt the impartiality of such person - BTR Industries SA (Pty) Ltd v 
MAWU (1992) 13 ILJ 803 (A).  The code of conduct for CCMA commissioners also requires 
commissioners, per item 4, to ‘disclose any interest or relationship likely to affect their impartiality or 
which might create a perception of partiality’ – see further Sasol Infrachem v Sefafe and Others 
(2015) 36 ILJ 655 (LAC); [2015] 2 BLLR 115 (LAC).  It is therefore required that conciliators should, 
at all times, remain objective and take special care not to create any perception of bias – see, inter alia, 
Scholtz v CCMA and Others (2015) ZALCCT 45 of 25 June 2015; SACCAWU and Others v Irvine 
and Johnson (Pty) Ltd (Sea Foods Division Fish Processing) (2000) 21 ILJ 330 (LAC); SACCAWU v 
Irvine and Johnson (Pty) Ltd (Sea Foods Division Fish Processing) (2000) 21 ILJ 1583 (CC) 
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4. Bombardier Transportation (Pty) Ltd v Mtiya NO and Others [2010] 
8 BLLR 840 (LC) 
 
The labour court, per Van Niekerk J, considered rule 14 of the CCMA 
rules as it stood before 1 April 2015 and, inter alia, made the 
following findings: 
 
(a) a conciliating commissioner is bound to issue a certificate of 

outcome 30 days138 after the referral of a dismissal dispute 
even if jurisdictional points were raised - such certificate of 
non-resolution139 does not confirm the CCMA’s jurisdiction or 
preclude the commissioner from determining any jurisdictional 
challenges; 

 
(b) a conciliating commissioner has the discretion to either decide a 

jurisdictional issue or, alternatively, refer it to arbitration; and 
 
(c) not all jurisdictional challenges involve ‘jurisdictional issues 

in the true sense’ - for instance, whether a person is an 
employee or whether a person was dismissed is not a true 
jurisdictional issue. 

 
The distinction to be drawn, according to Van Niekerk J, is between 
facts which the legislature has decided must exist before the CCMA 
may conciliate and facts which must be proved by the applicant and it 
is the latter that must be decided at the arbitration proceedings dealing 
with the referred dispute.  Accordingly, the court held that the 
following were the only true jurisdictional challenges:  
 
(a) whether or not the dispute was referred within the prescribed 

time period; 
 
(b) whether or not the parties fell within the registered scope of a 

bargaining council; and 
 

                                                      
138  Where both parties attend conciliation and one or both of them refuses to consent to an extension of 

the 30-day time period, a certificate of non-resolution should be issued reflecting that the dispute 
remains unresolved at the end of that 30-day period – Indoor Amusements (Pty) Ltd v CCMA and 
Others (2004) 25 ILJ 2205 (LC); [2004] 10 BLLR 1004 (LC) 

139  A certificate of non-resolution provides written proof that the dispute was validly referred to 
conciliation and indicates whether or not the dispute was resolved at conciliation (i e it constitutes 
proof that an attempt has been made to resolve the dispute through conciliation) – National Union of 
Metal Workers of SA v Driveline Technologies (Pty) Ltd and Another (2000) 21 ILJ 142 (LAC).  A 
different viewpoint was expressed in Bombardier Transportation (Pty) Ltd v Lungile Mtiya NO and 
Others [2010] 8 BLLR 840 (LC) 
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(c) whether or not the dispute concerns an employment-related 
matter. 

 
Lastly, according to the labour court, a commissioner ought to be 
guided by the nature of the specific challenge, the extent to which 
matters are intimately connected with the substantive merits of the 
dispute, the determination of difficult questions of mixed law and fact 
and the need for evidence to resolve such disputes and questions.  The 
court found that, by applying this approach, ‘rule 14 does no more 
than require a conciliating commissioner to give proper consideration 
to any jurisdictional points raised, including an assessment of whether 
it is a “true jurisdictional point” and, if so, whether it is reasonably 
capable of being disposed of prior to conciliation or properly left to 
the arbitration stage’. 
 
In line with the above approach, the viewpoint could be held that 
the CCMA only lacks jurisdiction to conciliate a dispute in the 
following circumstances: 
 
(a) where a dispute has been referred to the CCMA outside of the 

prescribed time periods and condonation has not been 
granted.140   

 
The labour appeal court, in SAMWU obo Manentza v Ngwathe 
Local Municipality and Others,141 held that Fidelity Guards 
Holdings (Pty) Ltd v Epstein NO and Others,142  has been 
wrongly decided.  The labour appeal court held that the right to 
request arbitration accrues upon the issuing of a certificate of 
non-resolution if issued within the prescribed 30-day 
conciliation period or, alternatively, upon the lapse of 30 days 
from the date that the CCMA received the referral, whichever 
occurs first.  Thus, seeing that the right to refer a dispute to 

                                                      
140  The labour appeal court, in Fidelity Guards Holdings (Pty) Ltd v Epstein NO and Others (2000) 21 

ILJ 2382 (LAC), held that, where a dispute was referred to conciliation in non-compliance with the 
relevant time periods and no condonation of same was granted by the CCMA but, despite this, the 
CCMA conciliated the dispute and a certificate of outcome was issued, the CCMA subsequently has 
jurisdiction to arbitrate the matter unless the certificate of outcome is set aside on review - see further 
Department of Health and Social Development (Limpopo Province) v Nzadi and Others  [2011] 10 
BLLR 986 (LC).  The labour court, in Life Healthcare Group t/a Eugene Marais Hospital v 
Hlatshwako NO and Others [2015] 10 BLLR 1027 (LC), questioned the viewpoint of the labour 
appeal court so adopted in the Fidelity Guards Holdings judgment (supra), but regarded itself bound 
by such judgment 

141  (2015) 36 ILJ 2581 (LAC)/ [2015] 9 BLLR 894 (LAC) 
142  Supra 
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arbitration accrues,143 in terms of s191(5) of the LRA, upon the 
lapse of the aforesaid 30-day period (or any further period as 
agreed between the parties) or, alternatively, upon the issuing of 
the certificate of non-resolution within the 30-day conciliation 
period, the issuing of a certificate of non-resolution is not a 
prerequisite for a valid referral to arbitration and, therefore, 
does not constitute a jurisdictional requisite before the CCMA 
can arbitrate the matter. 
 
In the above circumstances, a certificate of non-resolution 
issued after the 30-day conciliation period becomes superfluous 
because the right to refer the dispute to arbitration has 
already accrued; 

 
(b) in terms of s147(2)(a) of the LRA, if at any stage after a dispute 

has been referred to the CCMA it becomes apparent that the 
parties to the dispute are parties to a bargaining council or 
statutory council, the CCMA may: 

 
(i) refer the dispute to such council for resolution; or 
 
(ii) appoint a commissioner or, if one has been appointed, 

confirm the appointment of the commissioner, to resolve 
the dispute in terms of the LRA; 

 
(c) in terms of s147(3)(a) of the LRA, if at any stage after a dispute 

has been referred to the CCMA it becomes apparent that the 
parties to the dispute fall within the registered scope of a 
bargaining council or a statutory council and the one or more 
parties to the dispute are not parties to the said council, the 
CCMA may: 

 
(i) refer the dispute to the bargaining council or statutory 

council for resolution; or 
 
(ii) appoint a commissioner or, if one has been appointed, 

confirm the appointment of the commissioner, to resolve 
the dispute in terms of the LRA; 

 
(d) the dispute does not involve an employment-related matter; 
 

                                                      
143  The referring party must attach proof of service of the request for arbitration before filing such 

document with the CCMA – SAMWU obo Manentza v Ngwathe Local Municipality and Others 
(2015) 36 ILJ 2581 (LAC); [2015] 9 BLLR 894 (LAC) 
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(e) the referring party referred the matter to the CCMA by means 
of a defective referral form;144 

 
(f) in the circumstances where a matter has been prematurely 

referred to the CCMA, i e at the stage when the matter is so 
referred to the CCMA, a dispute, including an alleged dispute, 
does not exist; 

 
(g) in the circumstances where a dispute has been resolved by the 

parties to such dispute; and 
 
(h) in the circumstances where an employer alleges that its 

employee has committed an unfair labour practice.145 
 

5. Procedural aspects to determine a jurisdictional issue 
 

Rule 14 prescribes the procedural aspects applicable when it 
appears during conciliation proceedings that a jurisdictional issue 
has not been determined.  In such an event, the referring party is 
required to prove on a balance of probability that the CCMA has the 
necessary jurisdiction. 

 
Despite the provisions of this rule, the commissioner still retains a 
discretion to determine the process to be adopted by the referring party 
to prove that the CCMA has jurisdiction to conciliate the dispute.  In 
determining such process, including the determination of a process to 
resolve the dispute through conciliation, the commissioner must, at all 
times, be impartial and conduct himself or herself in a way to avoid 
perceptions of bias.146 

 
In practice, a date will be scheduled for a conciliation hearing if the 
CCMA appears to have jurisdiction.  It would then be up to the party 
alleging lack of jurisdiction to raise the issue prior to, or at the start of, 
the conciliation hearing.  If lack of jurisdiction is raised prior to the 
hearing by means of written representations or raised by the 
commissioner on first reading the referral form and the parties are 
requested to make written representations in this regard, either party 

                                                      
144  The labour appeal court held, in ABC Telesales v Pasmans (2001) 22 ILJ 624 (LAC); [2001] BLLR 

385 (LAC), that if a referral form to the CCMA is defective but the non-referring party willingly 
participates in the subsequent conciliation proceedings without objecting to such defect, such party is 
precluded from relying on such defect for the purposes of review proceedings 

145  Maseko v Entitlement Experts [1997] 3 BLLR 317 (CCMA); NEWU v CCMA and Others (2003) 24 
ILJ 2335 (LC) 

146  Kasipersad v Commission for Conciliation, Mediation and Arbitration and Others (2003) 24 ILJ 178 
(LC); [2003] 2 BLLR 187 (LC) 
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should deliver a copy of the written representations to the other party 
and the CCMA.  A reasonable time period within which to submit 
representations and comment on the representations of the other party 
should be allowed and specified in the notice of the commissioner 
calling for representations.  As the determination of the requisite 
jurisdictional facts may be of some legal complexity, there should be 
no bar to legal representation in this part of the process. 
 
The labour appeal court, in Shell SA Energy (Pty) Ltd v National 
Bargaining Council for the Chemical Industry, Mbileni NO, Maseko 
NO and Ali (2013) 34 ILJ 1490 (LAC); (2013) 24 SALLR 38 (LAC), 
established, inter alia, the following principles when a commissioner 
deals with jurisdictional issues: 
 
(a) the process to establish whether or not the CCMA has 

jurisdiction is not part of conciliation; 
 
(b) the process, therefore, does not exclude legal representation; 
 
(c) the process is not a fact-finding exercise; and 
 
(d) the purpose of the process is to establish the prerequisite 

jurisdictional facts and, in this regard: 
 

(i) oral evidence may or may not be required; and 
(ii) the parol evidence rule is not applicable. 

 
A ruling that the CCMA has no jurisdiction has the effect of finality 
in regard to the referral and may be taken on review by an 
aggrieved party in accordance with the provisions of s158(1)(g) of 
the LRA. 

 
6. Issues not dealt with 

 
 Procedure to be followed to raise a jurisdictional issue 

 
The rule does not lay down the procedure to be followed by a party to 
raise a jurisdictional issue.  It would seem that, depending on the 
circumstances, this may be raised by a party as a point in limine at the 
conciliation hearing or by means of representations to the CCMA 
prior to the conciliation hearing, which is to be delivered to the 
other party to the dispute, i e served in accordance with rule 5 and 
filed in accordance with rule 7.  Obviously, nothing prevents the 
commissioner mero motu raising a jurisdictional issue. 


