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 The decision of the arbitrator in respect of step one is 
subject to review proceedings.  What has to be 
determined on review is, objectively, whether the 
arbitrator made the right decision - therefore, the 
approach adopted in SA Rugby Players Association 
v SA Rugby107 is applicable and the reasonable 
decision-maker test contained in the Sidumo 
judgment108 is not applicable. 

 
(ii) step two - determining whether or not the employee is 

entitled to the benefit 
 
 In the scenario where such benefit consists of 

an advantage or privilege, granted in terms of a 
policy or practice, the issue to be considered is 
whether or not the employer fairly exercised its 
discretion not to grant the benefit.  In the scenario 
where the right or entitlement is created ex contractu 
or ex lege or otherwise, the issue to be considered 
is whether the employee is entitled to such benefit.  
The decision of the arbitrator is subject to review 
proceedings in terms of the reasonable decision 
maker test formulated in the Sidumo judgment;109 

 
(f)  the unfair suspension of an employee;110 
 
 The suspension of an employee either takes place as a 

sanction, after an employee has been found guilty of 
misconduct, or, alternatively, as a so-called ‘holding 
operation’ pending the outcome of an investigation as to 
whether or not an employee should be charged for having 
committed misconduct.  In respect of suspension as a so-
called ‘holding operation’,111 the following procedural 
requirements have been identified: 

                                                      
107  (2008) 29 ILJ 2218 (LC); [2008] 29 BLLR 845 (LC) 
108  Supra 
109  Supra 
110  Section 186(2)(b) of the LRA 
111  Harley v Bacarac Trading 39 (Pty) Ltd (2010) 21 (4) SALLR 1 (LC); Baloyi v Department of 

Communications, Minister of Communications and Office of the Director-General (2010) 21 (7) 
SALLR 1 (LC); Heyneke v Umhlatuze Municipality (2010) 31 ILJ 2608 (LC); (2010) 21 (8) SALLR 1 
(LC); Mathe Zindile v The Minister of Water and Environmental Affairs (2010) 31 ILJ 2651 (LC); 
(2010) 21 SALLR 84 (LC); Member of the Executive Council for Education, North West Provincial 
Government v Errol Randall Gradwell (2012) 33 ILJ 2033 (LAC); [2012] 8 BLLR 896 (LAC); (2012) 
23 SALLR 7 (LAC) 
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 the employee facing the suspension should be afforded 
the benefits of the audi alteram partem rule 
 

 such employee has the right to a reasonable time to 
respond to the allegations 
 

 such employee has the right to further particulars 
 

 such employee also has the right of access to the 
information upon which the employer relies 

 
In respect of the substantive fairness requirements relating 
to the so-called ‘holding operation’ suspension, the 
following elements have been identified: 
 
 the purpose of the suspension must be ‘to remove’ the 

employee from the workplace pending the outcome of 
investigations into alleged serious misconduct and, in 
this regard, it is not permissible to place the employee 
on ‘special leave’ 
 

 in considering whether or not the employee should be 
suspended, due consideration should be paid to the 
following: 
 
- whether or not the employee will jeopardise the 

investigations 
 

- whether or not the employee will interfere with 
evidence 
 

- whether or not the employee will interfere with 
potential witnesses 
 

- whether or not the employee will interfere with 
assets or property; and 
 

- whether or not the employee will endanger the 
well-being of any person 

 
Once an employer has made the decision to suspend an 
employee as a so-called ‘holding operation’, then, generally, 
all disputes pertaining to such suspension are to be dealt 
with in terms of s186(2)(b) of the LRA, entailing the referral 
of such dispute to the CCMA or the relevant bargaining 
council for, firstly, conciliation and, secondly, if the dispute 
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is not resolved, arbitration.112  Only in exceptional 
circumstances does the labour court have jurisdiction in 
the above scenario.  In considering whether or not the 
labour court should grant an urgent declaratory order and 
interdict, due regard should be paid to the following 
specific considerations: 
 
(i) whether or not the conduct of the employer amounts 

to a breach of contract, relevant codes or policies; 
 
(ii) whether or not the employer complied with the 

substantive fairness requirements as set out above; 
 
(iii) whether or not the employer complied with the 

procedural fairness requirements as set out above; 
 
(iv) due consideration should also be paid to the 

following: 
 

 the financial prejudice that the employee may 
suffer 
 

 the psychological prejudice that the employee 
may suffer; 
 

 the social and personal standing of the 
employee; 
 

 the integrity and dignity of the employee;113 
 

(g)  any other unfair disciplinary action short of dismissal in 
respect of an employee;114 

 

                                                      
112  Member of the Executive Council for Education, North West Provincial Government v Errol Randall 

Gradwell (supra) 
113  France Mabokela v Moretele Local Municipality (2010) 31 ILJ 2646 (LC); (2010) 21 SALLR 81 

(LC); Mathe Zindile v The Minister of Water and Environmental Affairs (supra); Member of the 
Executive Council for Education, North West Provincial Government v Errol Randall Gradwell 
(supra).  The labour court in the Zindile judgment (supra) expressed the viewpoint that in the 
circumstances where an interdict is granted against an employer and such employer brings a notice of 
application for leave to appeal, the employee may make an application for execution of the judgment 
pending the outcome of the appeal and, in these circumstances, the following factors are, inter alia, of 
relevance: the potential of irreparable harm or prejudice (against both the appellant and respondent), 
the prospects of success on appeal and the balance of hardship or convenience 

114  Section 186(2)(b) of the LRA 



235 
RULE 14 

 
 

(h)  an employer’s unfair failure or refusal to reinstate or 
re-employ a former employee in terms of any agreement;115 
and 

 
(i)  an occupational detriment, other than a dismissal, in 

contravention of the Protected Disclosures Act,116 on 
account of the employee having made a protected disclosure 
defined in the said Act.117 

 
However, where an employee states that he or she was dismissed 
as a result of a disciplinary hearing that was conducted in an unfair 
manner and that the employer had no fair reason to dismiss him or 
her, and further alleges that he or she was dismissed because he or 
she had sought legal advice about being consulted for poor 
performance, the mere fact that the employee had sought legal 
advice on a performance appraisal does not render it a ‘disclosure’ 
within the meaning of the Protected Disclosures Act;118 it is merely 
a factor and not the only reason for dismissal.119 
 

2.2 Disputes about matters of mutual interest 
 

In terms of s133(1)(a) read with s134 of the LRA, the CCMA has 
jurisdiction to conciliate disputes about matters of mutual interest.120  
It is suggested that a matter of mutual interest refers to any matter 
concerning the employment relationship. 

 
2.3 Disputes arising in terms of other legislation 

 
The CCMA may also be clothed with jurisdiction to conciliate and/or 
arbitrate disputes arising out of legislation other than the LRA, such as 
the BCEA,121 the EEA, the Unemployment Insurance Act122 (‘UIA’) 
and the Skills Development Act123 (‘SDA’).  The relevant provisions 
of these Acts, that may find application relating to the following 
issues, are: 

 

                                                      
115  Section 186(2)(c) of the LRA 
116  26 of 2000 
117  Section 186(2)(d) of the LRA 
118  Supra 
119  Global Technology Business Intelligence (Pty) Ltd v Commission for Conciliation, Mediation and 

Arbitration and Others (2005) 26 ILJ 472 (LC) 
120  Sithole v Nogwaza NO and Others (1999) 20 ILJ 2710 (LC) 
121  75 of 1997 
122  63 of 2001 
123  97 of 1998 
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 disputes in terms of the BCEA that may be consolidated with a 
dismissal dispute - s74(2) of the BCEA (conciliation and 
arbitration jurisdiction) 

 
 entitlement to severance pay - s41(6) of the BCEA (conciliation 

and arbitration jurisdiction).124  The following principles are 
relevant in this regard: 

 
(i) the CCMA has jurisdiction to determine whether the 

agreed rate and formula is applicable to the employee in 
circumstances where the rate of severance pay and the 
method or formula to calculate severance pay, even if it is 
more than the statutory minimum (one week’s 
remuneration for each completed year of continuous 
service as envisaged in s41(2) of the BCEA),125 have been 
agreed by the parties;126 

 
(ii) in calculating severance pay, in terms of s84(1) of 

the BCEA,127 for the purposes of determining the length 
of an employee’s employment with an employer, 
previous employment with the same employer must be 
taken into account if the break between the periods 
of employment was less than one year.  Section 84(1) is 
merely an aid in determining disputes that might arise 
in other parts of the BCEA, thus a dispute over the correct 
calculation of the period is not a dispute arising from 
s84(1) but one as to entitlement, and therefore 
arbitrable;128 

 

                                                      
124  Section 41(6) provides that ‘[i]f there is a dispute only about the entitlement to severance pay in terms 

of this section, the employee may refer the dispute in writing to’ a council or the CCMA 
125  This sub-section reads:  

‘(2)  An employer must pay an employee who is dismissed for reasons based on the employer’s 
operational requirements or whose contract of employment terminates or is terminated in 
terms of section 38 of the Insolvency Act, 1936 (Act 24 of 1936), severance pay equal to at 
least one week’s remuneration for each completed year of continuous service with that 
employer, calculated in accordance with section 35.’ 

126  Telkom (Pty) Ltd v Commission for Conciliation, Mediation and Arbitration and Others (2004) 25 ILJ 
1492 (LC) 

127  This sub-section reads:  
‘84  Duration of employment  

(1)  For the purposes of determining the length of an employee’s employment with an 
employer for any provision of this Act, previous employment with the same employer 
must be taken into account if the break between the periods of employment is less 
than one year.’ 

128  Cross and Telkom KN9928-02 (CCMA) 


