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(a)  unfair conduct by the employer relating to the promotion of 
an employee.99  This includes a dispute concerning the 
employer’s failure to promote the unsuccessful employee by 
appointing another employee, instead of the unsuccessful 
employee, to a higher post and if the unsuccessful 
employee’s appointment to the post would have amounted 
to such employee being appointed to a higher rank or 
position;100 

 
(b)  unfair conduct by the employer relating to the demotion of 

an employee;101 
 

(c)  unfair conduct by the employer relating to the probation of 
an employee, excluding disputes about dismissals for a 
reason relating to probation;102 

 
(d)  unfair conduct by the employer relating to training of an 

employee;103 
 

(e)  unfair conduct by the employer relating to the provision of 
benefits to an employee;104   

 
 The original viewpoint of the labour appeal court as to 

the requirements to be met before a so-called benefits 
dispute is subject to s186(2)(a) of the LRA can be 
summarised as follows: before such section is applicable to 
the dispute, the benefit had to be established either ex 
contractu (by means of an employment contract or 
collective agreement) or ex lege (in terms of the applicable 
statutory provisions).105 

                                                      
99  Section 186(2)(a) of the LRA 
100  Department of Justice v Commission for Conciliation, Mediation and Arbitration and Others (2004) 

25 ILJ 248 (LAC) relying on Mashagoane and Another v University of the North [1998] 1 BLLR 73 
(LC) 

101  Section 186(2)(a) of the LRA 
102  Section 186(2)(a) of the LRA 
103  Section 186(2)(a) of the LRA 
104  Section 186(2)(a) of the LRA 
105  This original viewpoint of the labour appeal court was followed in numerous decisions of the labour 

appeal court, for instance: GS4 Security Services (SA) (Pty) Ltd v NASGAWU and Others (LAC) 
(unreported judgment of 26/11/2009); Gauteng Provincial Administration v Scheepers and Others 
[2000] 7 BLLR 756 (LAC).  However, the viewpoint adopted by the labour appeal court was also 
challenged by Goldstein AJA in his minority judgment in the matter of Department of Justice v CCMA 
and Others (2004) 25 ILJ 248 (LAC); [2004] 4 BLLR 297 (LAC).  Goldstein AJA held in this 
judgment that the promulgation of s186(2)(a) of the LRA would indeed be meaningless if the unfair 
labour practice claim was limited to pre-existing rights originating ex contractu or ex lege.  
Goldstein AJA further held the viewpoint that the aforesaid unfair labour practice was designed to deal 
with the scenario where neither the contract of employment nor the common law provides a remedy. 
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 In view of the subsequent development, it is suggested that, 
in determining whether or not a dispute falls within the 
parameters of a benefits dispute so contained in s186(2)(a) 
of the LRA, the following steps should be followed: 

 
(i) step one - determining, objectively, whether or not a 

benefit exists 
 
 In applying the principles laid down by the labour 

appeal court in the Apollo Tyres judgment,106 and 
followed consistently thereafter, it has to be 
established, firstly, whether or not a right or 
entitlement exists.  The right or entitlement is to be 
created either ex contractu, ex lege or otherwise. 

 
 Secondly, it has to be established whether or not an 

advantage or privilege exists.  Same is to be created 
by means of a policy or practice, subject to an 
employer’s discretion. 

 

                                                      
 A similar viewpoint to that of Goldstein AJA was adopted by the labour court, in Protekon v CCMA 

(2005) 26 ILJ 1105 (LC), when it was held that the establishment of benefits for the purposes of 
s186(2)(a) of the LRA is not limited to such benefits being created ex contractu or ex lege.  The labour 
court also expressed the viewpoint that the benefits unfair labour practice also caters for the scenario 
where an employer exercises a discretion in granting a benefit on the basis that such discretion has to 
be exercised fairly. 

 The labour court, in Independent Municipal and Allied Trade Union obo Verster v Umhlathuze 
Municipality (2011) 22 SALLR 138 (LC), followed the approach adopted in the Protekon judgment 
(supra).  It confirmed its viewpoint that the term ‘benefits’ referred to advantages conferred on 
employees which do not originate from contractual or statutory entitlements but which have been 
granted at an employer’s discretion. 

 Finally, the labour appeal court, in Apollo Tyres South Africa (Pty) Ltd v CCMA [2013] 5 BLLR 434 
(LAC); (2013) 24 SALLR 27 (LAC), rejected its original stance so adopted in the Hospersa judgment 
(supra) and approved the approach adopted by the labour court in the Protekon judgment (supra).  
The labour appeal court further clarified the position adopted in the Protekon judgment (supra) by 
indicating that the source of discretion is not limited to contract, but may be exercised in terms of a 
scheme granting the benefit, irrespective of how it was established, and includes a policy or practice.  
Therefore, the labour appeal court held that the term ‘benefit’ includes a right or entitlement, created 
ex contractu or ex lege or otherwise (judicially), as well as any advantage or privilege offered or 
granted to an employee in terms of a policy or practice, subject to an employer’s discretion. 

 The approach adopted by the labour appeal court in the Apollo Tyres judgment (supra) has 
subsequently been followed consistently in, amongst others, the following judgments: 

 (i) Trans-Caledon Tunnel Authority v CCMA and Others [2013] 9 BLLR 934 (LC) - concerning a 
performance bonus pay out; 

 (ii) SARS v Ntshintshi, Du Plessis NO and CCMA (2013) 24 SALLR 150 (LC); (2014) 35 ILJ 255 
(LC) - concerning a travel allowance; and 

 (iii) City of Cape Town v SALGBC, Steynhave NO (2014) 35 ILJ 163 (LC) - concerning the use of 
private vehicles for work purposes 

106  Supra 



232 
RULE 14 

 
 

 The decision of the arbitrator in respect of step one is 
subject to review proceedings.  What has to be 
determined on review is, objectively, whether the 
arbitrator made the right decision - therefore, the 
approach adopted in SA Rugby Players Association 
v SA Rugby107 is applicable and the reasonable 
decision-maker test contained in the Sidumo 
judgment108 is not applicable. 

 
(ii) step two - determining whether or not the employee is 

entitled to the benefit 
 
 In the scenario where such benefit consists of 

an advantage or privilege, granted in terms of a 
policy or practice, the issue to be considered is 
whether or not the employer fairly exercised its 
discretion not to grant the benefit.  In the scenario 
where the right or entitlement is created ex contractu 
or ex lege or otherwise, the issue to be considered 
is whether the employee is entitled to such benefit.  
The decision of the arbitrator is subject to review 
proceedings in terms of the reasonable decision 
maker test formulated in the Sidumo judgment;109 

 
(f)  the unfair suspension of an employee;110 
 
 The suspension of an employee either takes place as a 

sanction, after an employee has been found guilty of 
misconduct, or, alternatively, as a so-called ‘holding 
operation’ pending the outcome of an investigation as to 
whether or not an employee should be charged for having 
committed misconduct.  In respect of suspension as a so-
called ‘holding operation’,111 the following procedural 
requirements have been identified: 

                                                      
107  (2008) 29 ILJ 2218 (LC); [2008] 29 BLLR 845 (LC) 
108  Supra 
109  Supra 
110  Section 186(2)(b) of the LRA 
111  Harley v Bacarac Trading 39 (Pty) Ltd (2010) 21 (4) SALLR 1 (LC); Baloyi v Department of 

Communications, Minister of Communications and Office of the Director-General (2010) 21 (7) 
SALLR 1 (LC); Heyneke v Umhlatuze Municipality (2010) 31 ILJ 2608 (LC); (2010) 21 (8) SALLR 1 
(LC); Mathe Zindile v The Minister of Water and Environmental Affairs (2010) 31 ILJ 2651 (LC); 
(2010) 21 SALLR 84 (LC); Member of the Executive Council for Education, North West Provincial 
Government v Errol Randall Gradwell (2012) 33 ILJ 2033 (LAC); [2012] 8 BLLR 896 (LAC); (2012) 
23 SALLR 7 (LAC) 


