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(i) where the employee resigned so that he would be 
paid his pension to pay his lawyer for handling his 
divorce;84 

 
(ii)  a managerial employee, such as a senior manager, is 

expected to deal with ambiguity, conflict in 
relationships, power struggles, office politics and 
demands for performance, which will not constitute 
intolerable working conditions justifying a claim of 
constructive dismissal;85 and 

 
(iii)  where the employer told the employee to ‘f...  off’ 

and the employee accepted this as his dismissal by 
the employer.86 

 
Identifying various stages in determining a constructive 
dismissal dispute 
 
In Conti Print CC v CCMA, Raffee NO and G Molokwane,87 the 
labour court determined that when dealing with a constructive 
dismissal dispute the following stages should be considered: 
 
(a) stage one - the establishment of the jurisdiction of the 

CCMA in terms of s191(5)(a)(ii) of the LRA 
 
 During this stage it should be considered: 
 

(i) whether the relevant dispute has been referred to the 
CCMA (or the relevant council for conciliation); and 

 
(ii) whether or not a certificate of non-resolution has 

been issued in terms of s191(5) of the LRA or, 
alternatively, whether or not 30 days (or such longer 
agreed-upon period) has lapsed since the referral of 
the said dispute. 

 
 Should the decision of the CCMA in respect of jurisdiction 

be taken on review, the test, as formulated in Sidumo v 
Rustenburg Platinum Mines,88 is not applicable and, 

                                                      
84  Bennetts v Sasol Synthetic Fuel [1999] 1 BALR 1 (CCMA) referred to in Hoosen and Sparkport 

Pharmacy (supra) 
85  Moyo and Standard Bank of SA Ltd WE13492-03 (CCMA) 
86  Solid Doors (Pty) Ltd v Commissioner Theron and Others (supra) 
87  (2013) 34 ILJ 3169 (LC); (2013) 24 SALLR 284 (LC) 
88  Supra 
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objectively, it has to be determined on review whether or not 
the commissioner made the correct finding;89 

 
(b) stage two - application of the two-pronged enquiry 
 

(i) during the first step of this inquiry, it has to be 
determined whether the employee can objectively 
establish that the employer made working conditions 
intolerable.  If the employee discharges this onus, 
then the second stage of the inquiry becomes 
relevant, whereas, if the employee fails to discharge 
the onus, the claim is to be dismissed because it is 
bad in law; 

 
(ii) during the second step of the two-pronged inquiry, 

the onus shifts to the employer to prove that its 
actions can be justified.  If the employer discharges 
the onus, then the claim is dismissed because it is bad 
in law.  On the other hand, if the employer fails to 
discharge the onus, the inquiry moves to stage three; 

 
(c) stage three - this stage is only to be considered once the 

finding is made that the employee discharged the onus (in 
step one of stage two) and the employer failed to discharge 
its onus (in step two of stage two). 

 
 During stage three, the following considerations are of 

relevance: 
 

(i) a finding is to be made as to whether or not the 
employee has been constructively dismissed; 

 
(ii) unlike conventional dismissal disputes, the onus does 

not shift to the employer to prove the fairness of the 
dismissal; and 

 
(iii) the only remaining inquiry is what the appropriate 

remedy is. 
 
Should the finding be taken on review, it is to be noted that the 
reasonable decision-maker test formulated in the Sidumo judgment 
supra would be applicable. 

                                                      
89  See further Fidelity Guards Holdings (Pty) Ltd v Epstein NO and Others (2000) 21 ILJ 2382 (LAC); 

[2000] 12 BLLR 1389 (LAC); (2000) 11 (2) SALLR 21 (LAC) 
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Contrary to the approach adopted by the labour court in 
Conti Print CC,90 a different approach was adopted in the 
following judgments of the labour court: Western Cape Education 
Department v General Public Service Sectoral Bargaining 
Council, Bosch NO and Gordon91 and Husan Panelbeaters v The 
Dispute Resolution Centre (Motor Industry Bargaining Council), 
De Villiers NO and Peyper.92  According to these judgments, the 
process of determining a constructive dismissal consists of the 
following stages: 
 
(a) stage one - a determination as to whether or not a 

constructive dismissal exists 
 
 When determining whether or not such a constructive 

dismissal exists, the test to be utilised is based on s186(1)(e) 
of the LRA to the following effect: ‘[W]hether the employer 
made continued employment intolerable’.  In relying on 
Asara Wine Estate v Van Rooyen,93 the labour court 
indicated furthermore the following: 

 
(i) it is not a requirement that the employee had no 

choice but to resign; and 
 
(ii) it is a requirement that the employee proves that ‘he 

would have carried on indefinitely had the unbearable 
situation not been created’. 

 
 Should the decision of the CCMA be taken on review, 

the reasonable decision-maker test as formulated in the 
Sidumo judgment (supra) would not be applicable on the 
basis that it is a jurisdictional point to be scrutinised, same 
being whether or not the employee was dismissed.  In this 
regard, the review process is to focus on the question as to 
whether the commissioner made the correct finding, so 
objectively determined;94 

 

                                                      
90  Supra 
91  (2013) 34 ILJ 2960 (LC); (2013) 24 SALLR 93 (LC) 
92  (2013) 34 ILJ 3184 (LC) 
93  (2012) 33 ILJ 363 (LC) 
94  The labour court relied on SA Rugby Players Association v SA Rugby (Pty) Ltd and Others (2008) 29 

ILJ 2218 (LAC); [2008] 9 BLLR 845 (LAC); Members of the Executive Council, Department of 
Health, Eastern Cape MTECDHEC v Odendaal (2009) 30 ILJ 2093 (LC) 
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(b) stage two - determining whether a fair reason exists for the 
dismissal 

 
 Relying on Eagleton v You Asked Services95 and Asara 

Wine Estate,96 this stage involves a determination as to 
whether or not the employer proved that a fair reason 
existed for the dismissal.  If the employer discharged the 
onus and therefore proves that a fair reason for the dismissal 
exists, the claim is to be dismissed because it is bad in law.  
On the other hand, if the onus is not discharged by the 
employer, then a finding is to be made that the dismissal is 
unfair and the matter is to proceed to stage three; 

 
(c) stage three - determining whether or not reinstatement is the 

appropriate remedy 
 
 In terms of s193(2)(b) of the LRA, reinstatement is the 

primary remedy unless continued employment is made 
intolerable.  In this regard, the Gordon judgment97 is of 
particular importance seeing that the viewpoint is held in 
this judgment that, when determining whether or not 
reinstatement is appropriate, what needs to be compared is 
the employment circumstances at the date of dismissal with 
the employment circumstances at the date when relief is 
sought, thus entailing that, if the employment circumstances 
at the date of termination made employment intolerable but 
same was no longer intolerable when the relief was sought, 
reinstatement may be an appropriate remedy. 

 
The reasonable decision-maker test for review proceedings, as 
set out in the Sidumo judgment98 is applicable in respect of 
the determinations made by the CCMA except for the jurisdictional 
finding. 
 

2.1.2 Category of dispute: Disputes about unfair labour practices 
 

In terms of s186(2) of the LRA, an unfair labour practice means 
any unfair act or omission that arises between an employer and 
employee involving the following: 

 

                                                      
95  (2009) 30 ILJ 320 (LC) 
96  Supra 
97  Supra 
98  Supra 


