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res judicata and the CCMA lacks jurisdiction.7  It is to be noted 
that, in terms of s213 of the LRA, a ‘dispute’ is defined to 
include an alleged dispute. 

 
(b)  An employment relationship:8 it must be established that the 

dispute has arisen in an employment relationship,9 for example, 
a determination as to whether or not a person is an employee10 
or an independent contractor11 or whether or not the parties 

                                                      
7  Johnson v Commission for Conciliation, Mediation and Arbitration and Others (2005) 26 ILJ 

1332 (LC) 
8  In general, see the following: Toit’s Menlyn Auto Traders (Pty) Ltd v Van Jaarsveld NO and Others 

(2006) 27 ILJ 2421 (LC); Seeff Residential Properties v Mbhele NO and Others (2006) 27 ILJ 1940 
(LC); EOH Abantu (Pty) Ltd v CCMA and Another [2008] 7 BLLR 651 (LC).  See contra Gold Fields 
Mining SA (Kloof Mine) v National Union of Mineworkers and Others [2009] 12 BLLR 1214 (LC); 
EOH Abantu (Pty) Ltd v CCMA and Others [2010] 2 BLLR 172 (LC) 

9  The existence of a valid contract of employment is not a prerequisite for the existence of the 
employment relationship envisaged by the LRA.  Sex workers are not excluded from the definition of 
‘employee’ by virtue of the fact that prostitution is against the law – ‘Kylie’ v CCMA and Others 
(2010) 31 ILJ 1600 (LAC).  The legality of the employment relationship of sex workers as well as 
illegal immigrants is precarious.  Generally, they are not entitled to the kind of relief that would 
recognise or enforce an illegal employment contract and, for this reason, reinstatement or re-
employment or compensation for the loss of illegal work should not be awarded – compensation in the 
form of a solatium may, however, be awarded in the case of procedurally unfair dismissals in such 
instances: ‘Kylie’ v CCMA and Others (supra).  In the case of foreign nationals, by criminalising only 
the conduct of the employer who employs a foreigner who does not have a work permit. and by failing 
to explicitly ban a contract of employment concluded in these circumstances, the legislature did not 
intend to render invalid the underlying employment contract, with the consequence that the CCMA has 
the jurisdiction to conciliate and arbitrate disputes referred to it in terms of the LRA (even though the 
referring party is a foreign national who was employed in contravention of the immigration laws of the 
Republic of South Africa).  Reinstatement or re-employment in the event that the dismissal of such an 
employee is found to be substantively unfair may, however, not be awarded as that would require an 
employer to do something that the law does not permit it to do – therefore, a commissioner is required 
to award compensation as opposed to issuing an award for reinstatement or re-employment: Discovery 
Health Limited v CCMA and Others [2008] 7 BLLR 633 (LC) 

10  In ABSA Makelaars (Edms) Bpk v Santam Versekeringsmaatskappy Bpk and Another (2003) 24 ILJ 
1484 (T), in deciding whether an insurance broker was an employee or an independent contractor and 
where certain clauses in the employment contract indicated an independent contracting relationship, 
but most terms pointed to an employment relationship, the court held that although not determinative, 
as the parties called the relationship one of employer and employee in the contract, the insurance 
broker was an employee 

11  In Van Deventer and Sanlam WE11433 (CCMA), the CCMA held that Van Deventer was an 
independent contractor and, as his relationship was not governed by the LRA, the CCMA did not have 
the requisite jurisdiction to arbitrate the dispute.  In Bezer v Cruises International (2003) 24 ILJ 1372 
(LC), the court held that where the applicant formed a close corporation and as the sole member of the 
close corporation concluded an agency agreement with the employer, the agreement substituted the 
existing employment agreement and the applicant became an independent contractor.  The court held, 
relying on Niselow v Liberty Life Association of Africa Ltd 1998 (4) SA 163 (SCA); (1998) 19 ILJ 752 
(SCA), that in differentiating between an employee and an independent contractor or agent, the 
contents of the agreement between the parties are determinative and a key criterion is whether or not 
the respondent acquired, through the agreement, the fruits of the applicant’s labour, rather than the 
labour itself.  See further, State Information Technology Agency (Pty) Ltd v CCMA (2008) 29 ILJ 
2234 (LAC) at para [12]; Mokoena and Others v Members of the Executive Council, Gauteng 
Department of Health (2016) 37 ILJ 1445 (LC); (2016) 27 SALLR 18 (LC); Pam Golding Properties v 
Erasmus and Others (2010) 31 ILJ 1460 (LC); Denel (Pty) Ltd v Gerber [2005] 9 BLLR 849 (LAC).  
It is suggested that the ‘short test’ to differentiate between an employee and an independent contractor 
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have entered into a contract of employment.12  A magistrate is a 
judicial officer and not an employee for purposes of the LRA13 
and the fact that a person is a director of a company, does not 
necessarily mean that he or she is not an employee entitled to 
protection of the LRA.14   

 
In applying s200A of the LRA,15 which creates a presumption 
as to who is an employee, the nature of the relationship must be 
considered in its entirety to assess whether the parties have in 
fact entered into an employment relationship.16 

 
An employment relationship can arise in terms of an 
oral contract pending signing of a written contract of 
employment,17 where a person concludes a contract of 

                                                      
is as follows: an employee is a person who renders his or her capacity to produce to another, whereas 
an independent contractor, by contrast, is a person whose commitment is to the production of a given 
result by means of his or her labour – Niselow v Liberty Life Association of South Africa (supra); Smit 
v Workman’s Compensation Commissioner 1979 (1) SA 51 at 61B 

12  In Coombe and Manong and Associates (Pty) Ltd WE15810-03 (CCMA), the CCMA held that it 
lacked jurisdiction to entertain the dispute as no contract of employment has been concluded 
between the employment agent and the applicant for appointment in circumstances where the agent 
recruited the party for appointment as resident engineer on a construction contract, where the 
appointment was subject to the client’s approval of the agent’s terms and the client failed to approve 
the terms 

13  Khanyile v The CCMA, Sithole and Minister of Justice (2004) 25 ILJ 2348 (LC) 
14  PG Group (Pty) Ltd v Mbambo NO and Others (2004) 25 ILJ 2366 (LC), where the court held, with 

reference to Long and Another v Chemical Specialities Tvl (Pty) Ltd (1987) 8 ILJ 523 (IC); Oak 
Industries (SA) (Pty) Ltd v John NO and Another (1987) 8 ILJ 756 (N); Whitcutt v Computer 
Diagnostics and Engineering (Pty) Ltd (1987) 8 ILJ 356 (IC), in an unfair dismissal dispute of a 
managerial employee, a director, whose services were terminated by the majority shareholders in terms 
of the company’s articles of association, that the decision to dismiss is deemed in law to be a decision 
of the company and that the director was entitled to protection of the LRA 

15  In terms of s200A(1) of the LRA, until the contrary is proved, for the purposes of the LRA, any 
employment law and s98A of the Insolvency Act 24 of 1936, a person who works for, or renders 
service to, any other person is presumed, regardless of the form of the contract, to be an employee, if 
one or more of the following factors are present: 
(a) the manner in which the person works is subject to the control or direction of another person; 
(b) the person’s hours of work are subject to the control or direction of another person; 
(c) in the case of a person who works for an organisation, the person forms part of that organisation; 
(d) the person must work for that other person for an average of at least 40 hours per month over the 

last three months; 
(e) the person is economically dependent on the other person for whom he or she works or 

renders services; 
(f) the person is provided with tools of trade or work equipment by the other person; or 
(g) the person only works for or renders service to one person. 
Section 200A(2) of the LRA stipulates that the above presumption does not apply to any person who 
earns in excess of the amount determined by the minister of labour in terms of s6(3) of the BCEA 

16  Van Zyl and Others and WCPA (Department of Transport and Public Works) WE10135-03 (CCMA) 
17  Food Cleaning and Security Workers Union on behalf of Gruza and Others and West Side Trading 

(Pty) Ltd t/a Labour Link WE9387 (CCMA), where the CCMA held that applicants for employment 
who had started work but later disputed the terms of the written contract of employment and refused to 
sign the contract, and in the absence of a condition precedent that they were not employees until the 
contracts were signed, became employees in terms of an oral contract pending signing of the written 
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employment but has not yet commenced working18 or upon 
acceptance of an offer of employment,19 but not in terms of an 
ultra vires appointment.20 

 
In determining whether a person falls within the definition of 
‘employee’ in the LRA, the labour court has, inter alia, laid 
down the following principles: 

 
(i) as the construction of any contract that the parties 

concluded is the primary source from which the legal 
relationship between them must be gathered, an 
appropriate point of departure is the terms of any 
agreement between the parties;21 

 
(ii)  the court must determine the true or real relationship 

between the parties and must have regard to the 
substance of the relationship over the form.22  This is 

                                                      
contract.  The CCMA held that in these circumstances, the employer was not entitled to assume that 
the applicants had rejected the offer of employment and the termination of the relationship, thus, 
constituted an unfair dismissal 

18  Wyeth SA (Pty) Ltd v Manqele, Moletsane NO, The CCMA and Security, Retail, Transport and Allied 
Workers Union of SA (2001) 4 ELLR 38 (LC) - JR 850.01, which was upheld on appeal in Wyeth SA 
(Pty) Ltd v Manqele and Others (2005) 26 ILJ 749 (LAC).  The labour appeal court was of the view 
that an adoption of a literal interpretation of the words in the definition of ‘employee’ in s213 of the 
LRA 1995 would lead to gross hardship, ambiguity and absurdity when read in conjunction with other 
provisions, for example, the words in the definition of ‘dismissal’ in s186 of the LRA.  For this reason, 
the court regarded it entitled to depart from such a literal and ordinary construction and was of the 
view that common sense, justice and the values of the Constitution were best served by extending the 
construction to include a person who has concluded a contract of employment which is to commence 
at a future date.  Also Greyvenstein and Iliso Consulting Engineers EC1488-03 (CCMA) relying on 
Jack v Director-General Department of Environmental Affairs [2003] 1 BLLR 28 (LC) and the labour 
appeal court decision in Wyeth SA (Pty) Ltd (supra); Mills and Drake International SA (Pty) Ltd 
KN22740-03 (CCMA) 

19  Naidoo and Bonitas Medical Fund GA18598-04 (CCMA), relying on Wyeth SA (Pty) Ltd v Manqele, 
Moletsane NO, The CCMA and Security, Retail, Transport and Allied Workers Union of SA (supra), 
where the CCMA held that an employment relationship arises in circumstances where an applicant for 
employment relies on the oral representation made by a manager of the employer party.  The existence 
of such relationship is also not affected by the subsequent requirement that the applicant employee 
could only be employed after an interview and the signing of a written contract and where he or she is 
not offered such written contract 

20  In Hood and Association for Retired Persons and Pensioners WE9621-03 (CCMA), the CCMA held 
that the applicant was not an employee by reason of an association’s failure to comply with its articles 
of association when appointing the applicant to the position, resulting in the appointment being ultra 
vires.  The CCMA reasoned that the decisions of Jack v Director-General Department of 
Environmental Affairs (supra) and Wyeth SA (Pty) Ltd v Manqele, Moletsane NO, The CCMA and 
Security, Retail, Transport and Allied Workers Union of SA (supra) introduced the principle of 
validity of the contract of employment as a prerequisite for the existence of an employment 
relationship 

21  Rumbles v Kwa Bat Marketing (Pty) Ltd (2003) 24 ILJ 1587 (LC) approving SA Broadcasting 
Corporation v McKenzie (1999) 20 ILJ 585 (LAC) at 591E and Liberty Life Association of Africa Ltd 
v Niselow (1996) 17 ILJ 673 (LAC) 

22  Denel (Pty) Ltd v Gerber (2005) 26 ILJ 1256 (LAC) 
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particularly so when a party is induced into entering into 
a contract that deprives that party of the protections23 
granted by the status of employment.24  To make the 
determination, the leading of oral evidence is not 
precluded by the parol evidence rule;25 

 
(iii)  the parties’ own perception of their relationship and the 

manner in which the contract is carried out in practice 
are also relevant factors in a determination of the nature 
of the relationship, particularly in those areas not 
covered by the strict terms of the contract; and26 

 
(iv) where an employee gives notice of termination27 of 

employment and the employment terminates at a future 
date stipulated in the termination notice, the employee 
continues to be an employee until such date.28 

 
Section Three: Guidelines, page 719, contains a schematic 
exposition of the various employment relationships that could 
possibly exist subsequent to the LRA Amendment Act 2014 
coming into operation.  With reference to such exposition, the 
following is to be noted: 
 
(a) three different types of non-standard employment receive 

special attention, namely: 
 

                                                      
23  The viewpoint is held that s200B of the LRA is to be utilised in the context of subcontracting and 

outsourcing arrangements, particularly entered into to disguise the identity of the true employer and 
thus escaping employer/employee obligations created by the LRA or any other employment law 

24  Building Bargaining Council (Southern and Eastern Cape) v Melmons Cabinets CC and Le Roux 
(2000) 11 (2) SALLR 65 (LC); (2001) 22 ILJ 120 (LC), followed in Rumbles v Kwa Bat Marketing 
(Pty) Ltd (supra) 

25  Denel (Pty) Ltd v Gerber (supra), relying on SABC v McKenzie (1999) 20 ILJ 585 (LAC) at 591E to 
591F para 10, approving Borcherds v C W Pearce and J Sheward t/a Lubrite Distributors (1993) 14 
ILJ 1262 (LAC) at 1277H to 1277I where the court held that the parties’ own perception of their 
relationship and the manner in which the contract is carried out in practice may, in areas not covered 
by the strict terms of the contract, assist in determining the relationship 

26  Borcherds v C W Pearce and J Sheward t/a Lubrite Distributors (supra) followed in Rumbles v Kwa 
Bat Marketing (Pty) Ltd (supra) 

27  On the other hand, in terms of s190(2)(d) of the LRA, if an employer terminates an employee’s 
employment on notice, the date of dismissal is either the date on which the notice expires or, 
alternatively, the date on which the employee is paid all outstanding salary, if this is an earlier date 
than the date on which the notice expires 

28  Delfos Meat and Chicken v Commission for Conciliation, Mediation and Arbitration and Others 
(2003) 24 ILJ 2298 (LC) 
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 (i) employees provided to a client to deliver 
temporary employment services; 

 
 (ii) employees employed on fixed-term contracts; and 
 
 (iii) employees employed on a part time basis; 
 
(b) in respect of the said three types of non-standard 

employment, a statutory barrier is created by s198A(2), 
s198B(2) and s198C(2) - the effect of such barrier is 
that if employees ‘fall below’ such barrier their 
employment is specifically regulated by s198A or s198B 
or s198C; 

 
(c) on the other hand, if employees employed on such non-

standard employment basis do not ‘fall below’ the 
statutory barrier, the employment relationship is 
regulated, inter alia, as follows: 

 
 (i) in respect of employees provided by a temporary 

employment service (‘TES’), s198 of the LRA is 
specifically applicable; 

 
 (ii) in respect of employees employed on fixed-term 

contracts, s186(1)(b) of the LRA is specifically 
applicable; and 

 
 (iii) in respect of part-time employees, there are no 

specific statutory provisions specifically 
applicable, but all employment law is applicable; 

 
(d) outside of the said regulation of non-standard 

employment, standard employment is still permitted; 
 
(e) outside of the abovementioned regulation of non-

standard employment, all other types of non-standard 
employment, such as outsourcing, subcontracting, task-
based work, piecework and homework is permitted - in 
this regard, the viewpoint is held that both s200A and 
s200B are to be utilised to identify, firstly, whether or 
not an employment relationship exists and, secondly, the 
allocation of employer obligations; and 

 
(f) obviously, the entire system of employment relationships 

is subject to not only the provisions of the LRA but also 
the provisions of any employment law. 


