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(11)  Confirmation of above details 
 

This part contains the signature of the party referring the 
dispute and the place and date when the signature has been 
appended to the referring document.  The referral document 
must be signed in accordance with the provisions of rule 4.   

 
2. Obligations of referring party to effect a valid referral17 

 
In terms of rule 10(2), in order to effect a valid referral, the referring 
party is obliged to: 

 
(a)  sign the referral form in accordance with rule 4; 
 
(b)  attach written proof of service on the other party in accordance 

with rule 6; and 
 
(c)  if applicable, simultaneously deliver an application for 

condonation in accordance with rule 9(3) read with rule 31. 
 

3. Powers of the CCMA 
 

The scenario before 1 April 2015 
 
Rule 10(3) provided that: 
 

‘The Commission must refuse to accept a referral document until subrule (2) 
has been complied with.’ 

 
Therefore, before 1 April 2015, the CCMA was obliged to refuse to 
accept a referral document until the referring party complied with the 
obligations as set out in rule 10(2). 
 
As the CCMA could not accept an invalid referral,18 the approach 
adopted was that a referring party could correct a defect relating to 
non-compliance with rule 10(2) and thereafter deliver a valid referral.  
If this had the effect that the referral is out of time, an application for 
condonation should simultaneously have been delivered with the 
referral document. 

                                                      
17  The withdrawal of a referral or the dispute by an employee, either at conciliation or arbitration, does 

not bar an employee from re-referring the same dispute to the CCMA provided the withdrawal is not 
made in the form of a settlement agreement – Ncaphayi v CCMA and Others (supra) at para [28] 

18  In Gianfranco Hairstylists v Howard and Others [2000] 3 BLLR 292 (LC), Soni AJ held that in 
circumstances where an application to the CCMA is invalid, any process of the CCMA which follows 
thereafter is void ab initio by virtue of the application being invalid 
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With reference to the predecessor of this rule, namely, rule 5.1, the 
labour appeal court held that, in circumstances where a candidate 
attorney signed the referral form, the defective referral could be 
ratified by participation in the conciliation process.19 
 
The scenario from 1 April 2015 
 
When comparing the two scenarios, the following seem to be the 
differences: 
 
(a) before 1 April 2015, the CCMA was obliged not to accept such 

a referral document whereof, from 1 April 2015, the CCMA is 
obliged to accept such referral document; and 

 
(b) seeing that before 1 April 2015 the CCMA was obliged not to 

accept such referral document, there were no considerations as 
to how it dealt with the referral document whereas, from 
1 April 2015, it appears that the CCMA has a discretion to 
either process such referral document or, alternatively, not to 
process same until rule 10(2) has been complied with. 

 
From the above it appears that, from 1 April 2015, the amended rule 
grants the CCMA with the discretion to either: 
 
(a) refuse to process the referral document until rule 10(2) has been 

complied with or, alternatively 
 
(b) process the referral document even though rule 10(2) has not 

been complied with.20 

                                                      
19  In ABC Telesales v Pasmans (2001) 22 ILJ 624 (LAC); [2001] 4 BLLR 385 (LAC), on the basis that it 

is the court’s duty in interpreting legislation to establish the intention of the lawmaker.  The court held 
that there is no difficulty in discerning the intention of the words in rule 5.1 of the CCMA rules (the 
predecessor of rule 10(3) that applied before 1 April 2015) at the stage when LRA Form 7.11 is 
handed to the CCMA: at that stage, the intention is clearly to provide the jurisdiction to the CCMA to 
reject the form if it has not been signed by the referring party.  In this way, the possibility of an 
unauthorised referral is avoided.  However, the referring party’s participation in the conciliation 
process without objection renders the requirement of his or her signature redundant at that stage.  It 
follows that the rule-maker could not have intended the rule to apply once there is participation and, 
with it, ratification of the referral 

20  It is suggested that the significance of the amendment centres around the date of the referral of the 
dispute.  As indicated in the scenario before 1 April 2015, the CCMA refused to accept a defective 
referral and the date of referral was the date on which a proper referral was received.  This, thus, in 
many instances, had the effect of late filing and condonation applications having been applied for.  In 
terms of the amended rule 10(3) of the CCMA rules, the CCMA will thus accept a defective referral, 
with the implication that the date of the referral is the date on which the CCMA accepts such defective 
referral.  The consequence of same is that the defective referral will only cause a delay in the matter 
being processed and the eventual conducting of conciliation 

 


